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Message from Parks Canadaos Chi ef
Officer

e 8 |

Parks Canada Agency is a leading federal organization when it comes to
working with the Aboriginal peoples of Canada. The Agency has long
been committed to building strong, effective and mutually beneficial
working relationships with  Aboriginal groups peoples. Such a
commitment must be built on principles of inclusivenes, meaningful trust
and respect This commitment is an Agency priority that will enable us to

demonstrate our successes to all Canadians.

The practice of these principles has resulted in some of our greatest shared successesSTwo recent
examples are the work we have accomplished in partnership with the Deh Cho First Nation in the
Nahanni National Park Reserve expansion and with the Labrador | nuit in the creation of Torngat
Mountai ns National Park. These activities and many others with First Nations, Métis and Inuit
peoples strengthen our relationships and contribute to the trust required for more meaningful

consultation processes which ultimately results in better and more durable decisions.

Many of the treasured places and stories we have been entrusted wth have been shaped and cared

for by Aboriginal peoples for thousands of years and are recognized in our system plan, thereby

providing protection for all time. The knowledge Aboriginal peoples bring through oral traditions

and traditional use of the land contributes greatly and is essential for the deeper and stronger
understanding required in order to safeguard these treasures. This is why building strong and
trusting relationships with our Aboriginal yngrtner

our goals.

| encourage managers and staff who are responsible for building these relationships and consulting
with Aboriginal peoples to use this handbook and other tools the Agency has developed to support
their work. Together, with First Nations, Mé tis and Inuit, our common shared vision for the stories
and places we treasure will greatly contribute to a stronger, deeper understanding of the very essence

of Canada.

Alan Latourelle,

April 2011



A. INTRODUCTION

Canada»s unique rel g
Aboriginal peoples has been set out
and defined by TheConstitution Act,
1982 legal statutes and courts of law.
Because of this relationship, Parks
Canada considers Aboriginal peoples
not as stakeholders but as partners.
This has been demonstrated many
times by the fact that over half of our
heritage sites are protected through
arrangements with surrounding

Aboriginal groups.

There are significant ways in which (©Parks Ca'nda)

relationships between Parks Canada

and Aboriginal peoples differ from those of stakeholders. For e x a mp | e ,corgorGtéd ptass
state that Parks Canada will collaborate with Abaoriginal peoples in order to ensure that their
voices will be taken into consideration in the planning and management of heritage areas. This

will help to reaffirm the relatio nship between Parks Canada and Aboriginal peoples; a relationship

t hat wunderlines Parks Canada%s mandate to protect

worldviews that are linked to land and conservation.

This need for partnership and collaboration is demonstrated at Parks Canada by the statements

t hat appear throughout our c orGuidingetineipledand u ment s .

Operational Policieacknowledges this special relationship with Aboriginal peoples, particularly
with respect to the exercise of certain Aboriginal or treaty rights in some national parks or national

park reserves.

%l n parks where there are existing Aboriginal
respected. As well, in some national parks, traditional activities by Aboriginal peoples will continue
as a result of rights defined by land claim agreements and treaties, or by specific agreements

negotiated during the process of park establishment. Given the legislative and constitutional



protection afforded to such Land Claim Agreements and Treaties, they are expected tosupersede
Parks Canada policy and in some instances mayamend the National Parks Act(i.e. In the event of
inconsistencies). Continuation of traditional activities and related cooperative man agement will result
in new national parks that recognize the importance of the natural environment in sustaining
Aboriginal cultures. Traditional renewable resource harvesting for domestic purposes by other local
people may also mntinue for finite period s in certain exceptional circumstances, where no immediate
alternative can be found. (Guiding Principles and Operational Policies, 1994,

http://www.pc.gc.ca/eng/docs/pc/gplincip/sec2/part2a/part2al.aspx

This handbook, along with Parks Canada¥s Aborigina
Course, helps provide information and guidance on how to conduct effective consultations and

also on how to conduct consultatons t hat satisfy the federal governm
according to recent court decisions on the duty to consult. The handbook also makes the

distinction between when it is good policy to consult and when there are legal obligations to

consult. Information about Aboriginal worldviews is also provided as background.


http://www.pc.gc.ca/eng/docs/pc/poli/princip/sec2/part2a/part2a1.aspx

B. Legal Background

Consultation with Aboriginal
peoples in Parks Canada has
increasingly become a significant
factor in the operational policies of
the Agency. The introduction of
section 35(1) ofTheConstitution Act,
1982 which recognizes existing
Aboriginal and Treaty rights, has
heightened the legal significance of
what may have started out as good
policy. Over the years, the Courts

have interpreted the section as

allowing both the provincial and

(©Parks Canada) ]
federal government4 discretion to validly infringe upon the exercise of existing Aboriginal and

Treaty rights in certain circumstances. However, any Government attempt to do so required a
justification for th e infringement. Consultation was one of the factors that were looked at in
determining whether the infringement was justified. Up to this point, an Aboriginal group had to

establish proven rights before Government was required to consult

In November 2004, the Sypreme Court of Canada decisions of Haidaand Taku Riverfurther
clarified the Crown¥%s duty to consul t. The Court
with an Aboriginal group where it has real or constructive knowledge of the potential existe nce of

Aboriginal right or title, which are claimed but unproven. The Court found that this duty to

consult flows from the honour of the Crown in its dealings with Aboriginal peoples and is

triggered where there is a possibility that a Government activity might adversely affect a potential

Aboriginal or Treaty right. These decisions were significant in that this was the first time that the

Courts found that the Crown had a duty to consult Aboriginal groups where there was only an

asserted or claimed right as opposed to an established or proven right.

The strength of the potential right and the seriousness of the potential adverse impact by the

proposed government action will determine the appropriate scope and content of consultations.



The legal duty to consult may range from giving notice, to providing information, discussing
issues, providing an opportunity to make submissions and/or participate in a formal consultation

process and providing a written response.

In grounding the duty to consult in the hon our of the Crown, the Court has emphasized the
importance for governments to undertake meaningful, good faith consultations with Aboriginal
groups. Such a consultation process must ensure sufficient information is exchanged by both
parties so that all parties are better informed, have sufficient opportunities to articulate their
concerns, have those concerns considered and, if appropriate, have their interests accommodated.

The scope of the duty will vary with the particular circumstances.

In the 2005Mi kisew Creelecision, the Supreme Court applied the Taku Riverand Haidareasoning
in concluding that there had been inadequate consultation when the Crown proposed to take up
land for building a winter road. The Mikisew Creecase is instructive for its reaffirmation of the
Taku Riverand Haidaconclusions on consultation as well as for its emphasis on reconciliation as a
guiding legal principle for consultation with Aboriginal peoples and further, because it was the

first time that the Supreme Court of Can ada dealt with the issue of consultation in the context of a

treaty right. The decision states:

“W%»The fundament al objective of the modern | aw of A
reconciliation of aboriginal peoples and non -aboriginal peoples and their respective claims,

interests and ambitions. The management of these relationships takes place in the shadow of a

long history of grievances and misunderstanding. The multitude of smaller grievances created

by the indifference of some government officialst o abor i gi nal peopl e¥%s conce.l
respect inherent in that indifference has been destructive of the process of reconciliation as some

of the larger and more explosive controversies. And so it is in this case.(Paragraph 1 of Mikisew

Creexci si on) %%

When considering consultation in the context of national parks established prior to 1982 the
government of Canada?®%s pos.i théseparksiembodies adleartaide e st abl
plain intent to extinguish Treaty and Aboriginal rights in  those parks. The two exceptions are

Wood Buffalo National Park of Canada and Pukaskwa National Park Reserve of Canada.

The law on consultation is still evolving. The Supreme Court of Canada decisions in Haidaand
Taku Riverand Mikisew Creehave only provided a general framework for the duty to consult. The

courts will fill in details over time. These guidelines are designed to assist in identifying whether a



legal duty to consult may exist in a given situation and in providing some guidance on when, wh o,

why and how to consult with Aboriginal groups.



DEFINITIONS

The following terminology will
provide you with a general
understanding of some terms
commonly used when working with
Aboriginal peoples. For more
information and definitions, you are
invited to consult the Indian and
Northern Affairs Canada Web sites

at and http://www.ainc__ -

inac.gc.ca/ap/tin_-eng.asp

1) Aboriginal Peoples

Aboriginal peoples are the
descendents of the original

inhabit ants of North America.
Section 35(2) ofTheConstitution Act,
1982recognizes three groups of

Aboriginal peoples , Indians (First

5

Nations), Métis and Inuit.

(©Parks Canada)

2) Aboriginal Rights

Aboriginal rights means practices, traditions and customs integral to the d istinctive culture of the
Aboriginal group claiming the right that existed prior to contact with the Europeans. In the
context of Métis groups, Aboriginal rights means practices, traditions and customs integral to the
distinctive culture of the Métis grou p that existed prior to the time when Europeans established

political and legal control in the claimed area.


http://www.ainc-inac.gc.ca/ap/tln-eng.asp
http://www.ainc-inac.gc.ca/ap/tln-eng.asp

3) Aboriginal Title

It is a legal term meaning an Aboriginal right to the exclusive use and occupation of land. In some

cases, two or more Aboriginal groups may be able to establish Aboriginal title to the same land.

4) Accommodation

Accommodation is defined as seeking compromise in an attemptto® adapt, har moni ze,
reconcile»u °an adjustment or adaptat icooveniento sui t a

arrangement; a sett |(Parageapht9 obHaiddDegisiom)r o mi s e »

5) Consultation

Consultation is the process where one party provides information, seeks out and considers the
views and concerns of persons or groups of people who may be affected by, and are interested in,

the decisions to be taken and/or activities to be conducted.

6) Honour of the Crown

In the Haidaand Taku Riverdecisions, the Supreme Court of Canada stated that the Honour of

the Crown requir esontohuer atbrloewnp rtooc eusssee s#h i n an att emj
reconciliation with Aboriginal peoples and their existing Aboriginal rights, as mandated by

section 35(1) ofThe Constitution Act, 1982 In recognition of the special relationship between the

Crown and Aborigi nal peoples, the Crown has an obligation to conduct its activities with

honour.

7) Land Claims

In 1973, the federal government recognized two broad classes of claims: comprehensivand

specific

Comprehensive clainase based on the fact that there may e continuing Aboriginal rights to lands

and natural resources. These kinds of claims come up in certain parts of Canada where Aboriginal



title has not previously been determined through treaty or other legal means. The claims are
cal |l ed® c¢ o mp raese af their wideesecopebtieey include such aspects as land title,

harvesting rights and financial compensation and self government.

Specific claimsleal with specific grievances that First Nations may have regarding the fulfilment of
treaties. Specific ¢aims also cover grievances relating to the administration of First Nations lands

and assets underThe Indian Act.

8) Treaty Rights

Treaty rights generally refer to the rights that Aboriginal peoples have as a result of agreements
they entered into with t he Crown, both prior to and after Confederation. In general, treaties are
characterized by the intention to create obligations, the presence of mutually binding obligations
and a certain measure of solemnity. Both modern and historical Treaty rights are constitutionally

protected in section 35 of TheConstitution Act, 1982



D.  WHYPARKSCANADANEEDANANTS TGONSULT

1) Legal Reasons

1.1) Common law requirements

Parks Canada has a legal duty to
consult, in situations where the
following three factors are present-
The Supreme Court of Canada ruled
in Taku Riverand Haidathat this duty
exists where (1) government has real
or constructive knowledge of (2)the

potential existence of Aboriginal

rights or title and (3) contemplates

(©Parks Canada)

conduct that might adversely affect

such rights or title .

The risks of not consulting, and of not consulting adequately, are serious. The 2005 decision of the
Supreme Court of Canada in Mikisew Credound that Parks Canada had not adequately carried out
its duty to consult on building a proposed winter road and the Court overturned the Minister's
approval of the road. Adequate consultation is a tool to avoid lengthy and expensive court

challenges and to foster better relationships with surrounding communi ties.

Determining the existence of this duty is particularly important in those regions of Canada where
treaties and comprehensive claim agreements have not been signed or where there is dispute over
the existence orintent of the treaties. These regionsinclude British Columbia, parts of the
Northwest Territories, parts of Ontario, Quebec, and in the Maritime provinces. However,
determining the existence of a duty to consult in regions of Canada where historic treaties were
made is equally important , since as we know from Mikisew, the Crown has a duty to consult
where it contemplates action which might adversely affect an established treaty right. These
regions include Alberta, Saskatchewan, Manitoba, Ontario, parts of the Maritime provinces,

Northwest Te rritories and British Columbia.



In each case three factors are required to be present i) contemplated Crow n conduct; ii)
knowledge of potential or established Aboriginal or Treaty rights; and iii) potential adverse

impact. Parks Canada staff should not attempt to judge the validity of an assertion of Aboriginal
rights or the precise scope of a treaty right. If there is uncertainty regarding rights, they s hould
instead seek advice from the Agency's Legal Services unit on the existence and extent of anydgal

duty to consult.

Where a comprehensive land claim agreement applies, it will make provisions laying out the
consultations that are required, including the processes and procedures to be followed. However,
in a recent SCC decision (Little Salmon Carmacks), it was held that the Crown had a common law
duty to consult over and above what the consultation provisions outlined in the Land Claim

Agreement. In such cases, Parks Canada needs to comply with these provisions.

It is the position of the Government of Canada that Aboriginal and treaty rights no longer exist
within most parks established prior to 1982 . However, the courts have established a very low
threshold for trigger ing the Crown's duty to consult. So in circumstances where our, (1) actions
may, (2) impact and Aboriginal groups, (3) asserted or proven rights, even if the parks is
established prior to 1982, Parks Canada staff should consult the Agency's Legal Servies.If legal
services determinethat there is a low probability that rights exist, w e may still chose to consult on

a basis of good governance or for the sake of the rehtionship.

1.2) Statutory Requirements

As a government Agency, Parks Canada falls under specific acts and regulations that often have
consultation and engagementrequirem ents specified in the act in question. Please note the
following most important ones and how the wording relates to Aboriginal consultation and

involvement.
1.2.1) Canada National Parks Act

The Act states the foll owing: dagicipatipn at the'Ad&tionalv i de op
regional and local levels, including participation by Aboriginal organizations, bodies

established under land claims agreements and representatives of park communities, in the

development of park policy and regulation, the e stablishment of parks, the formulation of

management plans, land use planning and development in relation to park communities and other

matters that the Minister considers relevant . %%



1.2.2) Canada National Marine Conservation Areas Act

Section9(1) readsasfob ws :  %%¥%The Minister shall, within five
area is established, in consultation with relevant federal and provincial ministers and agencies,

with affected costal communities, Aboriginal organizations, Aboriginal governments an  d bodies
established under land claims agreements , and with other persons and bodies that the Minister

considers appropriate, prepare a management plan f
1.2.3) Species At Risk and Canadian Environmental Assessment acts

The Speces at Risk Act requires consultation with wildlife management boards and Aboriginal

organizations for recovery strategies, action plans and management plans. It also requires that

recovery documents be prepared in accordance with the provisions of land claim agreements. In

the preamble, it states: ¥W%The traditional knowl ed
considered in the assessment of which species may be at risk and in developing and implementing

recovery measures.
1.2.4) Species At Risk and @adian Environmental Assessment Acts

The Canadian Environmental Assessment Act suggests public consultation be carried out for such
activities as screenings and evaluation of comprehensive studies. Public hearings for panels are
also a requirement of the act. Additionally, Section 16.10of the act states thatcommunity
knowledge and aboriginal traditional knowledge may be considered in conducting an
environmental assessment. A fair statement would be that CEAA itself may not trigger a legal
requirement for Aboriginal consultation, but the proposed activities being reviewed under CEAA

may.
2) Policy and Good Governance

Apart from any statutory requirements, th ere are other good policy reasons to consult about
intended activities involving Parks Canada lands. Consultation can result in better policy

decisions by involving the people directly affected by the decisions. Involvement in consultation

can result in greater acceptance of such decisions. Consultation promotes better relationships with
neighboring A boriginal communities and groups. It can be used to support Aboriginal

communities who want to share their knowledge about the lands administered by Parks Canada

and helps in identifying and protecting cultural resources. It is the policy of the Governme nt of
Canada to protect cultural resources on federal lands and, as a land manager, Parks Canada has an

obligation to gather information about the lands the Agency administers and to promote the



protection of the resources it contains. Consultation can also engage Aboriginal groups in ways to

present Aboriginal cultural heritage and educate visitors to national heritage places.

The consultation processes can be part of a longterm relationship building process with Aboriginal
groups. Managers and staff dike agree that many Parks Canada initiatives work best when a
consultation process precedes them. In some cases, legislation or policies require that consultation be a

part of this process for activities such as:

. Interpretation of Aboriginal history and ~ sites;

. Archaeological projects of interest to Aboriginal peoples;
o Discovery of human remains of Aboriginal peoples;

. Repatriation; and,

. The authorization of the use of parklands, and the use or removal of flora and other natural

objects, by Aboriginal peopl e for traditional spiritual and ceremonial purposes.

Consultation with Aboriginal groups may also be either good policy or legally required  activities that

might have an impact on these groups, such as:

o When new parks and sites are to be establishedn areaswhere there may be Aboriginal

interests;
o In designating historic places, persons and events related to Aboriginal peoples;
o In preparing park or site management plans and interim management plans;
o In developing or reviewing legislation, regulations, pol icies or land use planning generally;
o In preparing commemorative integrity statements dealing with Aboriginal peoples;

o For land disposals, including the granting of leases and easements;
. For major construction initiatives, such as a visitor center;

o For activities that might have an impact on hunting in park reserves or on hunting outside

of parks, sites or park reserves;

o For activities that might have an impact on fishing in or outside parks, sites or park

reserves;



o For activities that might have an impact on sacred sites, on spiritual or ceremonial sites (for

instance, building a new trail or campground);
o In designing and delivering interpretive programs;
. Changes in zoning; and,

o For land acquisitions (for instance, to expand a national park or national hist oric site)

3) Interests

It must be understood that parties come together in a consultation process for various reasons.
Knowing these reasons, being aware and mindful of the different interests that are present are
crucial in the preparation and during t he consultation process. Acknowledging these interests and
honouring them will lead to meaningful consultations that will have long lasting impact on

partnerships and relations.

Crown Interests

o Maintain the Honour of the Crown

o Meet legal and policy objectives

. Balance land use and revenues from resources for the benefit of all Canadians
. Exercise Crown rights, title, authorities and responsibilities

o Avoid or justify infringements of Aboriginal and Treaty rights

o Reconciliation of Crown interests with Aborigi nal interests

Potential Aboriginal Peoples®¥®» I nterepts, (based on

Assert Aboriginal rights, titles, authorities and responsibilities

Protect lands, resources, rights and titles by preventing or mitigating infringemen ts

Facilitate informed consent and compensation for justifiable infringements

o Meaningful and beneficial involvement in natural and cultural resources



o Build capacity to participate in meaningful stewardship and management of lands and

resources

. Recognition of grievances

Mutual Interests

. Build good relationships

o Avoid litigation

o Avoid possible disruption to activities

o Sustainable economic and community development through management of natural and

cultural resources
o Process that leads to timely decisions
. Remgnition of respective interests

o Realize mutual benefit from meaningful consultation



E WHOSHOULBE CONSULTED

All Aboriginal peoples (First Nation,
Métis and Inuit) who may have
existing or potential rights, which
could be affected by Crown conduct,
must be consulted. Although the
strength of the claim of potential
rights should factor into the scopeof
the duty to consult, it is more
practical and conducive to

relationship building to be flexible.

In addition, any Aboriginal groups
which may have interests in a
particular protected area but are not
rights-basedinterests should be
consulted as a matter of good policy.
A good rule of thumb is that Parks
Canada should consult when the
park or site is located on traditionally
used lands of an Aborigin al group or
when the activities anticipated could

potentially affect traditionally used

lands outside the park/site.

(©Parks Canada)

At a minimum, the duty to consult should be met by consulting with the rights holders or their

duly authorized representatives. That might mean the Aboriginal government, the Chief and Band
Council, the Métis local, or a body authorized by the righ ts-holding group to represent them for
consultation purposes. Aboriginal groups may request that Elders participate in addition to
representatives of the potential rights holders. Finding mutually agreeable means to consult
multiple Aboriginal groups together is acceptable;however, competing interests may require that

Aboriginal groups be consulted individually.



A park or site cooperative management body, whose principal job is to advise the Minister or
Parks Canada on the management of a park or siteusually does not represent the rights-holding
group for the purposes of consultation. Discussions with a cooperative management body on how
to best proceed with formal consultation with the rights -holding body is advisable, but those

discussions alone do not fulfill the legal duty to consult.



F.  Guiding Principles on Consultation

1. On and Off the Record

An Aboriginal group may request that

the consultation be undertaken on a

°without prejudiceb?
that it is asking that the consultation be
off the record. If you agree to

undertake the consultation on a
°without prejudiceb?
consultation breaks down because the
Aborigina | group believes that you are
not satisfying all of its accommodation
requests, then you may not be able to \ ‘
©;Pérkénada)
Aboriginal group should decide to seek legal redress) that you tried to consult and make a

demonstrate later to a court (if the

reasonable attempt & accommodation. All your meetings and efforts will have been off the record
(without prejudice) and the Aboriginal group will argue that reference to such evidence is

inadmissible to a court.

|l deally, the entire c ons aonlthe etordg mwever, the ultimbtee under t ak
objective is to arrive at a mutually agreeable consultative process. Arriving at a mutually

agreeabl e process may i ncl u dreandooff thie recordsf. i rtne rtahcet ieovre
that the process breaks down, Paks Canada must be able to demonstrate that it has acted in good

faith.

All consultation processes must begin with a letter from Parks Canada, that is on the record ,

offering to consult, agreeing to develop a mutually -acceptable consultation process with the

Aboriginal group and indicating that implementing the consultation process will be on the record

(with prejudice). This will, at a minimum, be evi
the event that an Aboriginal group responds by requesting t hat the process to reach a mutually

agreeable consultative plan be undertaken on a without prejudice basis (off the record).



The letter to the Aboriginal group should also indicate that the offer to consult is not recognition of
the existence of Aboriginal or treaty rights by Parks Canada, nor is it recognition of the merits of

any asserted claim.

Advice from Legal Services must be sought before entering into any understanding or agreement
concerning on and off the record consultation. Furthermore, Legal Services should review the

letter regarding the offer to consult before it is sent.

2. Roles and Responsibilities

Where the legal obligation to consult exists, there will be expectations on both government and
Aboriginal groups to consult in good faith. The following clearly defined roles and responsibilities

will help in fulfilling these expectations.

2.1  Field Units shouldNote: Field Unit responsibilities flow from the Field Unit

Superintendent accountabilities.):

o Contact legal services as soon as condtation is contemplated with as much information on
the Aboriginal groups , the proposed Crown action and how they may be adversely affected

by the proposed action;

o Formally invite Aboriginal groups in writing to engage in consultation and offer to work out

a mutually agreeable consultative process;
o Prepare a plan for consultation with Aboriginal groups ;
o Ensure Aboriginal groups are provided with relevant information in a timely manner;

. Engage Aboriginal groups early in the process so that they have an oppatunity to express
concerns and interests and to allow traditional knowledge to inform all aspects of the

process;
o Consider the concernsof the Aboriginal groups;

o Be accountable to Aboriginal groups regarding how their concerns and interests were

considered;



2.2

2.3

2.4

Consider opportunities for mitigating potentially adverse impacts on the Aboriginal  groups

and accommodating their interests;
Maintain a complete record of the consultative process and any accommodations; and

Undertake public communication related to th e Aboriginal consultative process and

accommodations of Aboriginal interests.

Parks Canada Service Centres should:

Work with park and site planners, Aboriginal liaison officers and other identified staff to

identify and communicate with local First Na tion, Métis and/or Inuit communities;
Assist in local relationship building; and

Review and provide advice on the consultation plan and official correspondence.

Parks Canada National Office should:

Offer advice as to whether there is any information r egarding claims (comprehensive claims,
specific claims or claims made in court) that may relate to the park or site; additionally, there
may be other projects and initiatives that Parks Canada or another government department

has undertaken in the past with the particular group and how it was handled.

Offer advice on how best to proceed on relationship building as part of the consultation

process;

Provide advice on the consultation plan, official correspondence and any requests from

Aboriginal groups for fi nancial assistance and/or capacity building support; and

Liaise with other federal departments to remain current with the status of the evolving

Federal Interim Guidelines on Consultation and Accommodation.

Parks Canada¥s Legal Services shoul d:

Identify whether there is a legal obligation s to consult, as it will inform the park and site
what may be required in the particular context; i.e. is this a legal obligation, policy

requirement or good governance.



2.5

Review and provide advice on the proposed consultation plan, official correspondence and

record keeping; and

Be available to offer legal advice throughout the consultation.

Aborigind groupsshould:

Clearly outline the rights they claim, the scope and nature of their concerns and the adverse
impacts the proposed action might have on their existing or claimed rights in a timely

manner;
Work in good faith to define a mutually agreeable consultative process;
Make their concerns and interests known to Parks Canada; and

Work in good faith with Parks Cana da to reach a mutually satisfactory resolution to any

particular concerns identified.

This legal obligation to consult-does not mean that Aboriginal groups have a veto over whether the

proposed project or activity can proceed. What is required is affair and reasonableprocessaimed

at genuinely attempting to balance and reconcile interests.

3. Engaging Legal Services in Consultation Process

It is important to engage Legal Services throughout the course of a consultation to ensurethat the

legal obligations to consult are met. Legal Services should also be consulted in those situations

where it is determined for policy, relationship , risk management or other reasons that Parks

Canada intends to consult with Aboriginal groups. In particular, Legal Services sh ould be

involved in the following specific aspects of consultation:

Providing assistance in determining whether Parks Canada may have a legal duty to consult;
The scope of that obligation;

The appropriate Aboriginal groups with whom to consult; and



o The design of the consultation plan.

If Parks Canada should decide to consult with an Aboriginal group for reasons other than a legal
obligation to do so, it is very important that any invitation to the group to consult be worded so as
to be clear that Parks Carada is not recognizing a legal duty to consult. For this reason, letters
offering to consult with Aboriginal groups should always be reviewed by Legal Services to ensure
that there is no language that would imply that PC has a legal duty to consult when n one might

exist.
During consultations, Legal Services should be called upon:

o To ensure throughout the process that the proposed approach in the consultation, including

statements of Parks Canada%s intentionsfagnd pl al
o To discuss document disclosure and the creation of a meaningful record of the consultation;

. Where appropriate, to assess alternative ways in which Aboriginal interests and concerns

might be accommodated, if required; and

. At the concluding stages of the consultation, to discuss what documentation Parks Canada
should retain for the official record, including any formal decisions or commitments that

may be appropriate from any or all parties that were involved in the process.

4. Assertions of Right or Tat

The mutually agreed upon consultative process is not the forum to determine whether a particular
asserted right or title exists or not. It is, however, importan t to get the details the exact nature of
the asserted right or title, to seek legal advice and to ensure that asserted rights and title are not

inadvertently recognized in either oral or written communications.

5. Accommodation and Other Responses

The Supreme Court of Canada initsHaidad eci si on st ated that the Crown?¥%
Aborigin a | peoples and accommodate their interests 1is
which derives from the Crown%hs assertion of sovere
occupation. The scope of the duty is determined by the strength of the case suppoting the

existence of the right or title and the seriousness of the potentially adverse effect upon the right or



title claimed. As to the content of the duty, the Court said that, at all stages, good faith on both
sides is required and sharp dealing is not permitted. The effect of good faith consultation may be

to reveal a duty to accommodate.

In its Mikisew Creeadecision, the Supreme Court of Canadaagainh el d t hat t he Cr own ¥%s
consult flows from the honour of the Crown , it also flows from the Crown s obligation to respect

the existing treaty rights of Aboriginal groups. The Court found that the Crown is required to

provide notice to an Aboriginal group and to engage it directly when an activity it is proposing

directly affects an existing treaty right.

In both the Haidaand Mikisew Creedecisions, the court said that the duty to consult does not give
Aboriginal groups a right to veto the proposed Crown activity ; nor does it impose a duty to reach
an agreement. However, to the extent possible, the Crown must make best efforts to reach

accommodation.

While the term °2accommodati on%»% may appear to be
where Parks Canada has implemented some form of accommodation with Aboriginal groups.

Again, depending on the strength of the case supporting the existence of the right or title and the
seriousness of the potentially adverse effect upon the right or title claimed, consultation may

uncover issues or concerns that Parks Canada should attempt to accommodate if possitke and
reasonable in the circumstances.Courts have said that consultation is meaningless if it excludes

from the outset any form of accommodation. Accommodation means balancing the interests of both the
Aboriginal groups and society and attempting to freaccompromise. Where accommodation is required,
Parks Canada should work with the Aboriginal group and attempt to identify solutions that balance the
interests of the particular Aboriginal group with the societal interests of all Canadians that the iSrown
obligated to uphold.

The courts have emphasized the need for flexibility and responsiveness. The Crown should enter
the consultation in good faith with a willingness to adjust the activity or plan in question and to
provide options for addressing the in terests and concerns raised in the course of consultations. In
the end, Parks Canada must demonstrate, to a court, if necessary, that it did what it could to
balance and reconcile Aboriginal concerns with other societal interests, and that the consultation

processit undertook was reasonable.



At the end of the process the parties may not reach an agreement on accommodation. However,
the Courts have stated that the duty to consult is a process and that Crown conduct will be

assessed as to the reasonableness its processes/ conduct, not on the outcome of the process.

There may be instances when an expressed interest or position conflicts with Parks Canada
legislation or policy, or the position of the Crown as a whole. In such cases, Parks Canada should
confirm the extent of the conflict with Legal Services to determine whether there might be some

wording that might be acceptable to both parties.

6. Funding

Par ks Canadas financial and human resources
on the initiative can be supported. When calculating the financial and human resource
requirements, Field Units should also consider the cost implications for the participation of
Aboriginal peoples. Although there is at present no legal duty to fund an Aborigina | group to
participate in a consultation, the courts have looked favourably upon any capacity assistance given
to Aboriginal groups to participate in the consultation processconsultation process as this is
viewed as an attempt by the Crown to establish a meaningful process of consultation. While
capacity assistance may include funding, it could also be other forms of non-monetary assistance.

For example, this assistancecould include support for:

o Participation at meetings;

Travel and accommodations;
. Honor ariums ($150/day as a standard)

o Conducting meetings in an area geographically close to where the Aboriginal groups are

located or choosing alternate meeting locations,
o Providing a federal expert to help the Aboriginal group understand the issues,
o Translation of documents,
. Human resources and administrative assistance,

o Communication aids (internet, computer equipment, telephone service),

need



Where the legal representatives of the potential rights holders are being consulted, it is usually not
necessary to my an honorarium; however, it would be appropriate to pay an honorarium for the

participation of Elders.

Funding additional capacity (eg. technical or legal advice) may be appropriate, commensurate
with the complexity of the consultation issue. However, t he national office and legal services

should be consulted prior to agreeing to fund capacity beyond what is noted above.

7. Communications

Reachingmutual agreement on a consultation process and undertaking respectful and meaningful
consultation does not eliminate the requirement to develop and implement a public

communications strategy relating to the Aboriginal consultative process. In particular, the public
needs to understand the legal obligations to consult Aboriginal peoples, and more importantly, the
Agency¥%¥%s interest in increasing the Aboriginal
need for public communication will likely be proportional to the public perception of the degree to

which the Aboriginal interests are being accommodated.

o0



G CONSULTATIGRINCIPLES

Parks Canada®»s goal is to create an

environment in which we engage
Aboriginal peoples in a meaningful
dialogue and listen and respond to
concerns in order to make a
genuine, good faith effort to address
them. An evolving legal fram ework
that establishes certain core
principles governs consultation
relation ships with Aboriginal
peoples.Par ks CanadaY%s

commitment to engage in effective

(©Parks Canada)

and efficient consultations with

Aboriginal peoples is based on the following principles:

1. Inclusiveness

o The consultation process will seek toensure access of Aboriginal peoples to the process,
regardless of community capacities, geographic location, language, socieeconomic

background or physical capabilities.

o The consultation process will attempt to accommodate the participation of the broadest
possible range of Aboriginal peoples or individuals who have an interest in or who may be

affected by the decision.

2. Meaningfutess
. The consultation process will ensure that the results stand the test of time.

o The consultation process will consider the Aboriginal communities needsto prepare prior to

the consultation process.



The consultation process will commit to raising awareness within the Agency of issues
relating to Aboriginal peoples and will enhancethe Agency %s abil ity to demon

interests are taken into consideration in the decision-making process.

3. Trust and Respect

The consultation process will be a two-way exchange of ideas and information based on

openness, trust, integrity and mutual res pect for the legitimacy and points of view expressed.

The consultation process will ensure that the participants show clearly a willingness to

balance listening, leadership and, when necessary, compromise.



H STAGES ABONSULTATION

The following are prop osed stages to engage in consultation with Aboriginal partners. Although they are specific to Parks Canada,
they reflect t he ¢gGonaltaiomand AccomrhodafiapulaedGuittedsinesfor Federal Officials to Fulfill the Duty to
Consult- 2011 The guidelines were developed by an interdepartmental team in 2007-08 that included a representative from Parks
Canada. For more information on the Consultation and AccommodatiarpdatedGuidelines 2011, please consult this web site at:

http://www.ainginac.qgc.ca/ai/arp/cnl/cal/intaiging.asp

Steps Actions / Considerations Things to Think Of

Phase 1: Preparation

1. Identify the The process must inform Aborigina | groups of the proposed e What potential impact wil | our activity or
activity or decision | activity or initiative and must also ensure that the Honour initiative have on potential Aboriginal rights?
of the Crown is maintained at all times. Information should

e Have we identified other societal interests at
be provided in a manageable and understandable format

play?
with adequate time for review.
2. Research the Make sure that you learn all you can about the Aboriginal ¢ Have we determined that there is a legal
internal and communities you will be consul ting with by researching the requirement for consultation?

external history of the park or site and the local Aboriginal ) ) .
e Will there be an impact on Treaty or Aboriginal



http://www.ainc-inac.gc.ca/ai/arp/cnl/ca/intgui-eng.asp

Steps

Actions / Considerations

Things to Think Of

environments

communities. It is important to understand the historical use
of lands in question, whether and how traditional

Aboriginal territories overlap with the park or site, how
interests among Aboriginal groups overlap and their
relationship with the land. Read all relevant treaties and
agreements, study outstanding issues and any precedents
within Parks Canada on the issues of the consultation, and
speak with appropriate internal a nd external specialist or

experts.

rights?

Would Aboriginal groups feel it is an

infringement on their rights?

Do the issues and approachrequire discussions

with legal counsel?

Have there been any precedents set across the

country that could impact the approach?

3. Confirm support
from within the

Agency

It is important that all senior officials, legal counsel and
resource people are aware d the issues and thepossible
need to consult with Aboriginal peoples. Seek advice from
Parks Canada¥%“s experts such
advisors, liaison officers and the Aboriginal Affairs
Secretariat. Get assistance from legal counsel as required
throughout the consultation process in order to confirm that
the process is appropriate to the circumstances. Share
information on the consultation process in order to

coordinate with other Agency initiatives.

Is this an issue, which should be communicated
to the necessary experts? (If in doubt, always

do so to be safe!)

Have we provided senior officials with enough
information to ensure their support for this

process?

Is there clarity from senior management about
the scope of consultation efforts that is

required?

Has a range of consultation approaches been




Steps Actions / Considerations Things to Think Of
discussed internally?

4. Identify Aboriginal | To ensure a credible process and bring new perspectives to Did we do enough research to know which
groups that may bg the discussions, the consultation should involve all Aboriginal groups would be affect ed by the
potentially affected| Aborig inal groups, individual communities, as well as decision?

umbrella groups, who are or could be directly affected by .
Have all the groups who could be potentially
the issue. Typically, we would first address the groups that . L
affected by the decision been invited to
we might have a legal obligation to consult (common Law .
participate?
or statutory) and then move on to umbrella groups or
communities that we may wish to consult for risk Have we managed to reach the people who
management or policy/good governance reasons. In some need to be involved?
cases, specifically when interests among Aboriginal groups
overlap, it might be wise to meet with the groups
individually to go over their concerns and ensure they are
addressed. Further meetings with all Aboriginal groups
could follow once the specific concerns relating to an
Aboriginal group have been addressed
5. ldentify other Contact other interested departments, agencies or Is this an issue that needs to be communicated

interested
departments,

agencies or

governments in order to ensure that the consultation
process is coordinated, if need be, and to identify any issues

that might require a more coordinated approach. If the

with other departments, agencies, etc.?

Have all the departments and agencies that

could be potentially affected by the consultation




Steps

Actions / Considerations

Things to Think Of

governments

Aboriginal group is involved in ongoing litiga tion, inform
your Department of Justice litigation counsel at the earliest
possible opportunity and engage them in the process, as
appropriate. If the Aboriginal group is engaged in a
comprehensive land claims process, keep the federal
negotiators informe d. (Note: This is very important as the
consultations might have implications for the Federal

position taken in either the litigation or the negotiations).

been invited?

Have we talked with Department of Justice to

engage them in the process at the beginning?

Have we involved the federal negotiators
(Legislation and Policy, Natio nal Parks

Directorate) if there is a land claims issue?

Notify Aboriginal
groups of the
purpose of the
consultation and
the nature of the
activity or
initiative being

considered

Establish formal contact as soon as possible withelected
decision makers to ensure participation of the Aboriginal
groups that would potentially be affected by the activity or
initiative. Formally inform Aboriginal groups of what is
happening, the purpose of the consultation and the nature
of the activity or initiative being cons idered. This should
also include providing them with enough information for
them to make an informed decision on whether or not to
participate. Visit the local Aboriginal communities and
speak to Aboriginal groups about their operating protocols

and concerns. Request thatelected decision makersare

Have we considered using local people and
Parks Canada staff such as Aboriginal
specialists, advisors, analysts, liaison officers
and managers to helop

in the community?

Did we follow up with phone calls, personal

visits, formal letters and faxes?

Did we send pertinent information to the
groups so that they may make an informed

decision whether or not to p articipate?




Steps Actions / Considerations Things to Think Of
present at all times during the consultation process to Have we engaged Aboriginal groups, person or
ensure community support. body with decision -making authority in the
process?
Did we go out of our way to be respectful to
Elders and seek their participation and advice?
Clarify that Where rights and interests have not been acknowledged by Have we checked our information package to

asserted rights
cannot be

recognized byhis

Canada, make sure from the outset that the recognition of
rights and interests is out s
that the consultation is based on anassertiorof rights, not on
their recognition Where consultation is based on risk
management or policy and good governance ensure that
this is understood and that it is clear that it is not being

ensure that no documents are based on

recognition of rights?

Do we have a formal agreement with the

process X S . " .
entered into because of a legal obligation to do so. Aboriginal communities being consulted that
this process will not be recognizing their rights
and interest?
Phase 2: Process Design
Prepare From the beginning, be clear with the participants that this Have we decided on a preliminary timeline and

consultation plan
with Aboriginal
groups?¥

participation

is a consultation process. If Aboriginal groups assert
otherwise, try to ascertain with them what process might
help them be more comfortable with th e consultation.

Agree on the rules and parameters of the process before

any decision-making deadlines?

What are the financial and human resources

needed and what is available?

Have we included a process for conflict




Steps

Actions / Considerations

Things to Think Of

you start. It %2s i mportant
consultative processes are more fomal and complex than
others. For example, if a land claim agreement is applicable,
comply with its requirements for consultation. . With
respect to Land Claim Agreements, (LCA), it is important

to note that while it might seem that the particular situation
may not require consultation pursuant to the terms of the
LCA, the Supreme Court of Canada, (SCC)has held that
there might yet be a common law duty to consult over and
above the requirements of the LCA. (Little Salmon

Carmacks case)

resolution in case the consultation process

needs to be facilitated?

Have we included an evaluation component to

assess the results of the process?

2. Be mindful of other
consultative

processes

Aboriginal groups should be invited to participate through
other mechanisms or processes (eg. environmental
assessment, advisory committee, etc.), as they may often
provide meaningful input in such contexts. This works best
when the consultation pr ocess is capable of addressing all
of the Aborigi n al g r o u pl¥is possiblen owewen, g
that these mechanisms and processes are not always well
suited to address issues in respect of potential impacts on
asserted Aboriginal rights and interests, and cannot always

b e considered as sufficient

Have we done a review of the different
processes the Aboriginal communities have

traditionally used in similar circumstances?

Is there a process that might better suit the

Aboriginal communities?

How can we ensure all processes will be
coordinated with consultations with Aboriginal

communities?

What implementation / methodology will we




Steps

Actions / Considerations

Things to Think Of

consult. One should be mindful that separate consultation
processes may be required in order to address some or all
of the Aboriginal issuesand that such processesmay have
to be ooordinated with other consultative mechanisms and
processesA coordinated process should be considered as a
first choice. However if some concerns will be left out with
a coordinated process then separate parallel process/. may

be undertaken- (Taku and Mi kisew)

use?

Have all participants had a chance to state from
the start their preferred mechanism for

participation?

3. Develop clear
objectives and

desired outcomes

It is @ minimum requirement that all consultations be
carried out in good faith and with the intention of
substantially addressing the concerns raised by Aboriginal
groups. Even though TheCanada National Parks Adfives
direction for some activities, the outcomes of the
consultation should not be predetermined. The process by
which decisions are reached must be open and fair.
Objectives should be stated clearly from the start and all

parties should understand them and agree to them.

Are our objectives clear?

Have they been stated from the start and

accepted by all participants?

Are we considering issues or trying to force

people into a pre-determined outcome?

Is the decision process fair to all parties

involved?

4. Clarify roles, time
frame and time

commitment

From the outset, clearly determine with Aboriginal groups
the roles of all participants, the time frame for involvement

and the decision-making process. Provide a realistic

Have we discussed with Aboriginal groups the
roles and responsibilities of all parties involved

and have we reached consensus on the roles




Steps

Actions / Considerations

Things to Think Of

estimate of the time participants will be asked to contribute
during the process and be sensitive to the availability of

some participants during certain times.

and responsibilities?

Have participants appr oved the timeframe and

can they commit to the established timeframe?

Are there any events and/or activities not
related to the process that are to take place
during the consultation that we should be

aware of and might slow down the process?

5. Develop accsible

information

Provide Aboriginal groups with all the information that has
been developed or documented. Sharing this information
will ensure that they are in a position to better respond to
the issues at hand. Offer your assistance when they meet
their local communities. Inform Aboriginal groups that
provision of relevant i nforn
subject to solicitor-client privilege, litigation privilege or
Cabinet confidences. Be aware that confidentiality issues
may arise. Aboriginal gr oups should be informed that The
Access to Information Acnd The Privacy Actapplies in
respect of disclosure of information to third parties and
disclosure of information provided by third parties in

certain circumstances.

Have we included a clear description of the
issue/activity at hand and the rationale behind

the issue/activity and the consultation?

Have we determined the range of possible
options and the scope of discretion in decision-

making?

Have we prepared and distributed complete
background information, with all relevant facts

and positions?

Did we do adequate research to respond to

concerns?




Steps

Actions / Considerations

Things to Think Of

Language and translation may be an issue. This is very
costly and time-consuming but might be necessary in many
circumstances for elders to be able to participate and

understand the process and the project involved.

Do we have a plan on how to respond to others

°outside the area»?

Phase 3: Consultation

1. Allow adequate
resources for Parkg
Canada and
participant

funding

As funding for th e consultation process is each Field

Uni t %s r e s, jtisimpgoitantitolensurg that

adequate resources are available for the consultation process
by planning for financial and human resources. Prepare a
budget that includes items necessary for all the phases of
consultation (travel expenses, printing materials, room
rentals, etc.). To ensure the participation of Aboriginal
groups, it might be necessary to negotiate a contribution
agreement, particularly if the initiative is complex, if there

are time restrictions or if technical expertise of some kind is

required.

Have we prepared a budget that includes,
among other things, the preparation and
distribution of discussion documents and other
background materials, notification of upcoming
events, trandation, facilitation, facilities,

equipment, etc?

Has the budget been approved by senior

management?

Have we prepared a budget for Aboriginal
participation that includes travel &
accommodation, in-kind support, honoraria,

etc.?

2. Allow adequate

Make sure there is a mechanism for all to respond in a

Have we addressed all pertinent issues in a




Steps Actions / Considerations Things to Think Of
time for timely fashion and formally to any concerns during the respectful and timely manner?
meaningful process. Ensure that adequate time is given to resolve

participation

issues. Also ensure Aboriginal groups have time to consult
their constituents before the next appointed meeting or
before a decision is sought. As Aboriginal groups
communicate and meet often at regional or national
gatherings, they might want to use these opportunities to
discuss their issues with others. Responses shold indicate
a true reflection and understanding of the issues at hand

and their potential impacts.

Do participants know when their responses are

required to be submitted?

Whatisconsi der ed, by all
amount of time to expect a response to the

issue?

Have Aboriginal groups explained the process
they will use to consult their constituents and
has enough time been set aside to ensure that

this consultation takes place?

3. Ensure proper
documentation of

the process

It is important that the consultation process be documented
fully to ensure the Crown is able to demonstrate in court , if
necessary,that it adequately fulfilled its duty to consult,
particularly if there are questions with respect to the
conduct or the result of the process. Build a record of
communication, such as written records or agreements,
minutes of meetings that are formally shared and confirm
in writing all the phone conversations and meetings of an 'y
significance and keep accurate records of undertaking.

This will also establish a record of corporate knowledge

Have records of contacts with potentially

affected Aboriginal groups been taken?

Have we also kept records of meetings,
correspondence and reports from discussions,

list of participants, etc.?

Will the Crown be able to clearly demonstrate

that it acted honourably ?

Have we provided Aboriginal groups with




Steps

Actions / Considerations

Things to Think Of

that will be available in future years when those
conducting the consultations have long since departed.
Formal notices should be sent eithe by registered mail, so
that there is a record, or hand delivered and followed by a

note to file describing the details of the process.

enough information to demonstrate to a court of

law, if chall enged, that we acted honourably.
Have we clearly documented this?

Can we clearly demonstrate that we have
upheld the Honour of the Crown and acted

honourably with the Aboriginal peoples?

4. Respect the
different languages

of the participants

Language used throughout the process should be carefully
considered, as should the defining terms of the consultation
process. Use clear language that is factual and sensitive to
the information requirements of participants. Use

Aboriginal interpreters whenever appropriate.

Do all participants understand the subtle
language and cultural differences that are

present?

Are the responses and feedback given in an

open, non-judgmental way?

Does the group understand what we are saying
to them or should translators be made available

and present?
Do we understand what the groups are saying?

Are we using %gover nme
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Phase 4: Postonsultation

1. Communicate
outcome of the

process

When a decision has been made, it will be important to
inform Aboriginal groups of the decision, preferab ly in
writing, and the impacts this decision will have. If possible,
ensure that the reasons or rationale that led to the decision
are shared with Aboriginal groups, indicating how concerns
were considered in the decision-making process. If an
Aboriginal group introduces new information, even at a late
stage, it may be necessary to review the matter again and to
deal with the new information before taking any irrevocable

steps that relate to the proposed activity.

How has the information provided by
Abori ginal groups been considered in the

decision making process?

Have we agreed upon a mechanism to inform

Aboriginal groups of the final decision?

Are we documenting our decision and its

impact on Aboriginal groups?

Can we justify that we have taken into account
all information and concerns in relation to the

decision being sought?

Is there any other information that Aboriginal
groups need to share with us that should be

taken into consideration?

2. Accommodation

Although the legal duty to consult does not inclu de a duty
to agree on a resolution, in some cases your research and the
consultation processitself will provide you with

information to determine if there is a basis for

Are we trying to balance the interests of

Aboriginal partners and society in general?

Are we being flexible in our response?
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accommodation. Appropriate accommodation will vary Do we have room to adjust our actions or

with each situation. Accommodati on must demonstrate decision?

flexibility on the part of Parks Canada and the need to . ) .
Are there other situations in which PCA has

balance societal interests and a reasonable solution. i ,
implemented some form of accommodation that
we can draw upon?

3. Internal Prepare a report summing up steps that were taken in the How can we show we intend to address

Consultation

Report

consultation. The report should summarize concerns that
were raised and rights that were asserted and might be
affected. It should include options for discussion and
measures to carry out the initiative, in whole or in part, and
describe their effects on asserted rights and interest and the
initiativebYs
decision that will strike an appropriate balance between
asserted

protecting rights

objectives.

objectives. THh

d

Aboriginal concerns and, wherever possible, to
integrate their views into the proposed plan of

action?

Can we clearly demonstrate that we have
upheld the Honour of the Crown and acted
honourably . with the Aboriginal groups while

working with them?

What role can third parties play in helping to

address adverse effects?

What steps can be taken to avoid irreparable
harm or minimize the effects of potential

infringement of asserted rights?

What changes can be made to the proposed
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activity/decision to address Abor iginal

concerns regarding the potential infringement?

4, Evaluate the

process

At the beginning of the process, establish performance
indicators for evaluating the success of both the consultation
process as well as the outcome. Involve participants in the
development of evaluation criteria and in the assessment
itself to significantly enhance the credibility of the process.

It is important to ensure Aboriginal groups participate on an
ongoing basis in the communication and evaluation of the

process.

Have we established sound performance

indicators for the process?

Are our performance in

sensitive to Aborigin

Are we documenting the results of these

performance indicators on an ongoing basis?

Can our process be adapted in light of the

ongoing evaluation?

Is our evaluation method consistent with our

consultation process?
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5. Document lessons
learned and best

practices

Document the consultation and evaluation processes to
preserve this knowledge within the Agency and share
lessons leaned and best practices. Ensure that current and
future processes are prepared in light of past experiences by
making this information available and distributing it to all
field units, service centres and national office. Ensure that a
consultation report is completed describing the information
received from the Aboriginal groups, how that information

was considered and dealt with.

Have we shared our experiences with other

people in the Agency?

Do we have a mechanism to help us

disseminate this informatio n?
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6. Do a follow up

Make sure you have a follow -up strategy that the
participants have agreed upon. Document the impacts the
decision will have on the activity and the Aboriginal groups.
Ensure that you have a mechanism in place that will enable
all parties affected by the decision to give feedback
regarding the impacts the initiative or project will have on

their group or communities.

The consultation process doeg
decision. You may need to follow up and keep the
Aboriginal gr oup informed as to how the decision is being

implemented.

Has our follow up strategy been well

communicated to all affected parties?

Have we ensured a timely mechanism that will
enable Aboriginal groups to give feedback
regarding the outcome of the consultation

process?

Do we have a mechanism in place to respond or
address the preoccupations that might be

brought up by the Aboriginal groups?

7. Provide the
Aboriginal Affairs
Secretariat with a

summary

As the Aboriginal Affairs Secretariat (AAS) will be pla ying a
coordination role and will be searching for best practices, it
is important to provide documentation and information to
the AAS staff so they can gather and compile results of

consultations throughout Parks Canada.

Have we sent pertinent information regarding
the process and the outcomes of the

consultation to the AAS?




APPENDIRA

RESUME AWAJORCOURDECISIONS

1) Calder Decision, 1973

The Nisga*¥a First Nation c¢claimed aboriginal tit]l
near Prince Rupert, British Columbia. The Attorney General of British Columbia argued

against either the existence or survival of aboriginal title in Canadian law. The Supreme

Court of Canada divided 3:3:1 with one group of judges finding that the aboriginal title

oftheNi sga*a had survived until modern times, the
was extinguished by general laws adopted by the colonial government of British

Columbia before 1870 and a single judge deci dinc

procedural ground.

All judges recognized that aboriginal title existed as a concept in Canadian common law,
though they differed on the test for its extinguishment. Partly in response to this
recognition of aboriginal title, the federal government introduced its policy on
comprehensive claims. The differing views on extinguishment in the Court were only

resolved with the 1990 decision of the same court in R. v. Sparrow (see below).

2) Guérin Decision, 1984

In the Guérin case, the Musqueam Indian Band (Vancouver, BC) sual the federal Crown

for breach of trust concerning 162 acres of the
to a gol f c | u b Subsequéenhte thel lemde,ahe haddbdEBdawered that

Department of Indian and Northern Affairs officials withheld  vital information about

the value of the property and failed to follow t
surrender. The Supreme Court of Canada held that the Crown owed a fiduciary duty of

loyalty to Indian bands during the surrender process of re served lands. In the present

case, the Court found that the Crown had failed to meet its duties and was therefore

liable to the band for lost of potential revenues.



3) Sparrow Decision, 1990

Mr. Sparrow, a member of the Musqueam First Nation (Vancouver, BC), was prosecuted

by the Attorney General of Canada under the federal Fisheries Act for fishing contrary

to the terms of his Band¥%s food fishing |icence.
Mr. Sparrow enjoyed an aboriginal right to fish for food, whi ch was protected, by

section 35 of TheConstitution Act, 1982 According to the Court, the Crown must

demonstrate a Yclear and plain% intention to ext

test had not been met by the Crown¥%»hs evidence.

The Court also found that there is a fiduciary relationship between the Crown and
Aboriginal peoples based on the need for the Crown to act honourably. Therefore,
section 35 must be interpreted in a manner consistent with this relationship. The Court
placed a high burden on the Crown to justify any infringement with the enjoyment of

Aboriginal rights protected by section 35.

4) Van der Peet, 1996

In the Van der Peetcase, the Court outlined the test for identifying Aboriginal rights
protected under section 35. Esgntially, an Aboriginal group must establish that, at the
time of contact with Europeans, the particular activity claimed as an Aboriginal right

was a practice, tradition or custom that was integral to the society's distinctive culture.

The accused, a menber of the Sto:lo First Nation was charged with illegally selling 14

salmon caught under an Indian food fish licence, contrary to the BC (General) Fisheries

Regulations. The defence was that theaccused had an aboriginal commercial right to

fish basedont he accused%»s forefathers who had all eged

prior to the establishment of sovereignty.



The SCC applied the above rest and found that the sale of fish was not an integral part
of the distinctive Sto:lo culture which existe d prior to contact with Europeans. The SCC

dismissed the appeal.

5) Delgamuukw Decision, 1997

This action involved a claim by the Gitskan and
Aboriginal title and an inherent right to self -government over 22,000 squae miles of

British Columbia. The Supreme Court of Canada ruled that, due to evidentiary

problems with the case, a new trial is required to determine whether the plaintiffs enjoy

the claimed Aboriginal title and self -government rights. While not providing any

guidance on the issue of rights of self-government, the Court made general

pronouncements on the scope and content of Aboriginal title.

In essence, if an Aboriginal group can establish that, at the time of sovereignty, it
exclusively occupied a territory to which a substantial connection has been maintained,
then it has the communal right to exclusive use and occupation of such lands. The
Aboriginal group can use the lands for far ranging purposes including economic
exploitation. The only limitation s are that the lands cannot be disposed of without
surrender to the Crown nor can they be used in such a fashion that would destroy the

Aboriginal group¥%bs special bond with the | and.

The Court also ruled that both the federal and provincial Crown can just ifiably interfere
with an Aboriginal group¥%s Aboriginal title. Tt
counterclaim regarding provincial power to extinguish Aboriginal rights in finding that,

since Confederation, only the federal Crown has such power.

6) Marstall, 1999

R. v. Marshall, [1999] 3 S.C.R. 456.



The Supreme Court of Canada ruled that there is an implied term in the Treaties of
176061 granting to the Mi'kmagq signatories a right to engage in traditional resource
harvesting activities, including for th e purposes of sale, to the extent required to provide
them a moderate livelihood. In the course of the judgment, the Court clarified some
important principles of evidence relating to the interpretation of Indian historical

treaties. In particular, the Court expressly rejected its earlier pronouncement in the
Horse case that treaties are to be interpreted without resort to extrinsic evidence where

the treaty terms are unambiguous.

R. v. Marshall, [1999] 3. S.C.R. 533.

One month after the above Marshall Supreme Court of Canada decision, the Court, in
the course of dismissing an application for a rehearing of the case, clarified several
important aspects relating to its prior decision. The Court stressed that the treaty right
does not belong to the individ ual but is exercised by the local community. The Court
also emphasized that, in its earlier judgment, the only treaty right which had been
established was in relation to fishing, hunting and traditional gathering activities such as
wild berries and fruit. With respect to what resources are covered by the treaty, the
Court stated that any extended interpretation of the term "gathering" so as to include
logging and minerals, would have to be established by the Aboriginal claimant in
another case. The exerise of the treaty harvesting right is limited to the area
traditionally used by the local community. With respect to the justified infringement of
the treaty harvesting right, the Court stressed that the Crown can accommodate the
historical involvement by non-Aboriginal persons in the resource industry in regulating

the treaty right.

7 Powley Decision, 2003

Steve and Roddy Powley, two Ontario Métis from the Sault Ste. Marie area, were
charged in 1993 with unlawfully hunting moose and possessing game contrary to
sections 46 and 47(1) of the OntarioGame and Fish ActThe central issue was whether

these individuals from the Sault Ste. Marie area, who self-identify as Métis, can establish



Métis Aboriginal rights to hunt that are protected by section 35 of TheConstitution Act,
1982 The Supreme Court of Canada held that the impugned legislation was of no force
or effect with respect to the accused on the basis that, as members of the Métis
community in and around Sault Ste. Marie, the accused have an Aboriginal right to hunt
for food under section 35(1). The Court concluded that the lack of recognition of any
Meétis right to hunt for food in the legislation infringed the Métis Aboriginal right and
conservation concerns did not justify the infringement. The Court held that, to support
a site-specific Aboriginal rights claim, the claimant must demonstrate membership in an
identified Métis community with some degree of continuity and stability as established
through evidence of shared customs, traditions and collective identify, as well as

demographic evidence.

The test for Métis rights should focus on identifying those practices, customs and

traditions that are integral to the MOtis

relationship to the land after a particu lar Métis community arose but before it came

under the effective control of European laws and customs. The Court found that the

term ¥WMOtisY¥% in section 35 does not encompass

European heritage; rather, it refers to distinctive peoples who, in addition to their mixed
ancestry, developed their own customs, and recognizable group identity separate from
their Indian or Inuit and European forebears. While not setting down a comprehensive
definition of who is a Métis for the purpose of asserting a claim under section 35, the

Court cited three broad factors as indicia of Métis identify: self -identification, ancestral

connection and community acceptance.

8) Haida Decision, 2004

In Haida the British Columbia Government granted Weyerhaeuser, a forestry company,
an exclusive right to harvest trees in an area over which the Haida Nation claimed
aboriginal title and rights. The Hai da
respect of the license on the basis that there i legal obligation on the Crown to consult
with the Haida before authorizing logging operations over land to which the Haida

claim Aboriginal title.
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The Supreme Court of Canada dismissed the Provir
of Weyerhaeuser Company Ltd. The Court held that the Province has a legal duty to

consult with the Haida about decisions relating to the harvest of timber from an area of

the Queen Charlotte Islands over which the Haida have asserted, but have not yet

proven. Aboriginal rights and title. The Court stated that good faith consultation may in

turn lead to an obligation to accommodate Haida concerns in the harvesting of timber,

although what accommodation if any may be required could not yet be ascertained. The

Court found that t he Province had failed to engage in any meaningful consultation. The

Court also found that Weyerhaeuser did not owe the Haida any duty to consult or

accommodate. The Court held that the duty to consult does not extend to third parties.

The Court statedt hat the Crownv%s duty to consult with AbDb
accommaodate their interests is grounded in the honour of the Crown, which derives

from the Crown%»s assertion of sovereignty in the
The duty arises when the Crown has knowledge, real or constructive, of the potential

existence of the Aboriginal right or title and contemplates conduct that might adversely

affect it. The scope of the duty is proportionate to a preliminary assessment of the

strength of the case sipporting the existence of the right or title, and to the seriousness

of the potentially adverse effect upon the right or title claimed. As to the content of the

duty, the Court said that, at all stages, good faith on both sides is required and sharp

dealing is not permitted. The effect of good faith consultation may be to reveal a duty to

accommodate. The Court said that this process does not give Aboriginal groups a veto

over what can be done with land pending final proof of the claim; nor does itimpo se a

duty to reach an agreement. The Court also stated that, although the Crown may

delegate procedural aspects of consultation to industry proponents of a particular

development, the ultimate legal responsibility for consultation and accommodation rests

with the Crown. The honour of the Crown cannot be delegated.



9 Taku River Tlingit Decision, 2004

InTakuRivef t he di spute centred on the British Colunm
Project Approval Certificate for Redfern Resources Ltd. who sought t o reopen a mine in

British Columbia. The controversial aspect of the project centred on their plan to build a

160 km access road to the mine site, which would cut across land claimed by the Taku

River Tlinglit First Nation as their traditional territory a nd the subject of on-going treaty

negotiations.

The Supreme Court of Canada, applying its analysis in Haida Nation released

concurrently with this decision, allowed the Proc
engaged in by the Province under the Environmental Assessment Act fulfilled the
requirements of the Crown¥%hs duty to consult witt
its concerns. At issue was whether the Crown had a duty to consult prior to approving

the re-opening of a mine and the construction of an access road to the mine through

territory over which the First Nation claimed, but had not yet proven, Aboriginal rights

and title. I'n Haida, the Court confirmed the e
Aboriginal peoples prior to proof of right s or title claims. The Court found that the

Crown¥%%s duty to consult was engaged in this case¢e
First Nation%»s claims through its involvement ir
knew that the decision to reopen the mine and to build the access road had the potential

to adversely affect the substance of the rights an title claims. The Court concluded that

the Crown had fulfilled its duty to consult on the basis that the First Nation was part of

the Project Committee, participating fully in the environmental review process; its views

were put before the appropriate Ministers and the final project approval contained

measures designed to address both immediate and longterm concerns of the First

Nation. The Court also stated that the Province was not under a duty to reach

agreement with the First Nation and its failure to do so did not breach its duty of good

faith consultations. The Court also confirmed that the honour of the Crown cannot be

interpreted narrowly or techn ically, but must be given full effect in order to promote the

process of reconciliation between the Crown and Aboriginal peoples as mandated by

section 35(1) ofTheConstitution Act, 1982



10  Mikisew Cree, 2005

The case came about because of a proposabtestablish a winter road through Wood Buffalo
National Park for access from four communities in the Northwest Territories to the highway
system in Alberta. The Mikisew Cree First Nation, a Treaty 8 signatory, challenged the
approval of the road proposal by the Minister responsible for Parks Canada on the grounds
that the building of the road would infringe on their hunting and trapping rights. Treaty 8
confirms the right to hunt, trap and fish for members of First Nations that signed the treaty,

butital so provided that | and Y smay be required or

t

mining, | umbering, trading and other purposes?¥%.

In its decision, the Supreme Court confirmed that, while the Crown can exercise its Treaty 8
right to ©°t adutytoaghonolurablydigtates thescontent of the process. The
question in each case is to determine the degree to which conduct contemplated by the Crown
would adversely affect the rights of the Aboriginal peoples to hunt, fish and trap so as to
trigger the duty to consult. In this case, the Supreme Court found that Parks Canada had not

consulted enough with the Mikisew Cree First Nation before making its decision.

11)  Little Salmon/Carmacks 2010

David Beckman, in his capacity as Director, Agriculture Branch, Department of Energy

Mines and Resources, et al. v. Little Salmon/Carmacks First Nation et al.

This decision builds on the prior Mikisew Cree decision (2005) by setting out how the
duty to consult applies to federal, provincial and territorial g overnment conduct that
may adversely impact lands and resources covered by more recent Land Claim
Agreements. The Court held that the duty of consultation stems from the honour of the
Crown and operates in law independently to treaties. A duty to consult can apply

where Crown conduct may adversely impact treaty rights. The Little Salmon Carmacks

First Nation (LSCFN) Treaty was not a °compl ete

exists as between the parties.

P
C



When assessing how the duty to consult applies to matters covered by a treaty, the first
place to look is at the specific terms of the treaty. These treaties may shape how

consultation is to be addressed.
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